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R EMARK S 

Claims 17 and 20 have been rewritten in independent form and are otherwise the same 
claims 17 and 20 that was originally filed. 

The Examiner rejected claims 1-20 under 35 U.S.C. §101. 

The Bxamincr rejected claims 1, 2, 5, 6, 8. 9, 12, 1 3, 1 5-1 7, 19 and 20 under 35 U.S.C. 
§ 102(b) as allegedly being anticipated by Andrew E. Aycrs (U.S. Patent No. 5,857,1 05, and 
refcrrctl to as Aycrs hereinafter). 

The Examii^er rejected claims 3, 7, 1 0. 14 and 18 under 35 U.S.C, §103(a) as allegedly 
being unpatentable over Ayers, and in view of Seema Uiranandani (U.S. Patent No. 5,812,855 
and refciTcd to as Hiranandatii hereinafter). 

The Examiner rejected claims 4 and 11 under 305 U.S.C. § 103(a) as allcecdly being 
vmpatcntable over Aycrs, and in view of Seema Hiranandatii. and further in view of Uma 
Mahadevan (U.S. Patent No. 5,797,013 and refciTcd to as Mahadcvan hereinafter). 

ApiMicants respectfully travci-se the §101 , §102(b) ajid §1 03(a) rejections wiQi the 
followij)g arguments. 
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35II.S. C. i^lO l 

Ihe ExEUiiincr rejected claims 1-20 under 35 U.S.C. §101 allegedly ''because the claimed 
iiivenlioa heks patentable utility. Specifically, claims 1. 7, 8, 14, J 5 and J8 drawn to a method 
for optimizing computer software. The Examiner submit.', that Applicant 's have not tmM any 
(imitalions rclaling to a practical application In the technological arts. (See MPISP 2106).... The 
examiner respectfully submits, under cui-«jnt PTO praeiicc, the claimed invenlion can be done by 
hand. analy7.ine. identifying, recording, scanning, and modifying through handdrawing a flow chart" 

ht response. Applicants respectfully contend that since claims 16 and 19 have been 
cancelled, the Tcjection of claims 16 and 19 under 35 U.S.C. §101 is moot. 

Also in response, Applicants have amended independent claims 1, 7, 8, 14, 15, and 18 
such Oiat the recited method steps and means are computer implemented and not hand 
implemented, which overcomes the rejection based on the Examiner's allegation Uiat 'the 
claimed invention can be done by hand". Therefore, Applicants respectfully request that the 
rejection of claims M5 and 18 under 35 U.S.C. §101 be withdrawn. 

Additionally in response, claims 17 and 20 cannot be done by hand, because claims 1 7 
and 20 incliKles the limitation: "implemented m the fonn of a body of computer code made 
available for downloading from a computer connected to a computer network". Accordingly. 
Applicants rcspcclfuUy contend that the rejection of claims 17 and 20 under 35 U.S.C. §101 is 
improper and should be withdrawn. 
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The Bxaraincr rejected claims 1, 2, 5, 6. 8, 9, 12, 13, 15-17, 19 ai.d 20 under 35 U.S.C. 
§ 102(b) as allegedly bemg anticipated by Andiw E. Ayers (U.S. Patent No. 5,857,105. and 
rcfenrcd to a-s Ayers hereinafter). 

Applicants respcclfLiUy contend that since claims 16 and 19-20 have been cancelled, the 
rejecUon of claims 16 and 19-20 under 35 U.S.C. §102(b) is moot. 

r^^i^^^ 1 o <,fi,R,0, 19.- 1^. and 15 

Applicants rcspeclfiiUy contend that Ayers docs not anticipate claims 1, 8, and 15. 
because Ayers does not teach each and every feature of claims 1. 8. and 15. For cxaiTiplc, Ayers 
does not leach Uic feature: '^hc callable procedure comprising a branch condition under which 
control now code directs program flow from the branch condition to a code branch of two or 
more code branches, each said code branch being within the callable procedure and branching 
from the branch condition to program code within tlio callable procedure". 

The Examiner alleges that Ayer's callcc routine represents the callable procedure of 
claims 1, 8, and 15. In Ayers, FIG. 2. the routines T, U, and V arc examples of such callcc 
routines. Applicants contend that Aycr.s does not disclose that the callee routines satisfy the 
preceding feature of cl aims 1 , 8, and 1 5 , 

Tor example, the callee routines do not comprise a branch condition as required by claims 
1, 8, and 15. In fact, Ayers docs not disclose what program code is comprised by the caUce 
routine other than the capability of being called. Ayers most certainly does not disclose that the 
callcc routine comprises a branch condition. 

09/704,649 
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In addi tion, the code branches in Aycrs are branches from the caller rouliiie to Ihe callee 
routine arc therefore not eontahied within the callee roiiHnc as required by claims 1, 8, and 15. 
Sec, e.g.. code branches (1), (2). and (3) in Ayers. FIG. 2 from caller routine Z to callee routmcs 

T, U, aiid V, respectively. 

Moreover. Ayers docs not teach that the callee routine comprises "a branch condiUon 
under which control flow code directs program flow from the branch condition to a code branch 
of two or more code brar^ches". For example in FIG. 2 of Ayers. the caller routine Z has control 
flow code for directing program flow to the code branches (1), (2). and (3). Tlic callcc routines 
T. IJ, and V are merely being called by the caller routine Z. Since the program flow is to the 
callcc routine, and not from the callee routine, the callee routine docs not and cannot direct 
proEaun flow to the code branches (1), (2), and (3). 

Based on the preceding argaments. Applicants respectfully maintain that Ayci-s docs not 
anticipate claims 1,8, and 15. and that claims 1. 8, and 15 ate in condition for allowance. Since 
claims 2, 5, and 6 depend from claim 1. Applicants contend that claims 2, 5 and 6 are likewise in 
condition for allowance. Since claims 9, 12 and 13 depend from claim 8, Applicants contend 
that claims 9, 12 and 1 3 are likewise in condi tion for allowance, 

Claim 17 

Applicants respectfally contend that Ayers does not anticipate claim 17. because Ayers 
does not teach each and every feature of claim 17. For example. Ayers does not teach the 
feature: "a procedure which is callable by the or each call statcmem and which has two or more 
code branches and control flow code for directing program flow to the code branches". 

09/704,649 ^"^ 
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The Examiner alleges that Ayer's calico routine represents the callable procedure of claim 
17. hi Ayors, FIG. 2, the routines 1", U, and V are examples of such callcc routines. Applicants 
conlcnd that Aycrs does not disclose that the callce routines satisfy the preceding feature of claim 
17. 

Tor example. Aycrs docs not disclose that the callce routine has two or more code 
branches iis required by claim 17. For example, the code branches in Ayers are branches from 
tlie caller routine to the eallee routine. Thus, it is the caller routine and not the callce routine that 
has tlie aide bra^iches- See, e.g., code branches (1 ). (2), and (3) in Ayers. FIG. 2 from caller 
routine Z to eallee routines T, U, and V, respectively. 

Moreover, Aycrs docs not teadi that the callcc routine has control flow code for directing 
program flow to the code branches. For example in MG, 2 of Aycrs, Uie caller routine Z has 
control flow code for directing program flow to the code branches (1), (2), and (3). The callcc 
routines T, U, and V arc merely being called by the caller routine Z. Since the program flow is lo 
the callcc routine, and not from the callcc rouline, the callcc routine does not and cannot diroct 
program flow to the code branches (1), (2), and (3). 

Based on the preceding arguments. Applicants respectfully maintain tliat Aycrs docs not 
aiitleipate claim 17 and that claim 17 is in condition for allowance 

Cl aim ?. Q 

Independent claim 18 was not rejected under 35 U.S.C. §102(b) as allegedly being 
anticipated by Ayers. 

In fact, the Examiner admits thai Aycrs does not teach the following feature of claim 18; 
09/704,649 
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''for each bmnching rode, two or more further nodes rcpi-esenting icspcclive code bnuiches to 
which program flow is directed by the branching node". Therefore, claim 18 is not anticipated 
by Aycrs. 

Likewise, claim 20 which depends from claim 1 8 (and which also incliulcs the preceding 
feature of claim 1 8 which the Examiner admits that Ayers docs not teach) is not anlicipalcd by 
Aycrs and is in condition for allowance. 
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The Examiner rejected cimms 3, 7, 10, H and 18 under 35 U.S.C. §103(a) as allcge^lly 
being unpatentable over Ayci-s. and in view of Secna Hiranandatii (U.S. Patent No. 5,81 2,855 
and referred to as Hiranandani hereinafter). 



0airn.s.3_nn<lJ^ 

Since claim 3 depends from claim 1 , which Applicants have argued supra to not be 
unpatentable over Aycrs under 35 U.S.C, §102(b). Applicants maintain that claim 3 is likewise 
not unpatentable over Ayers in view of Iliranandani under 35 U.S.C. § 103(a). 

Since claim 1 0 depends from claim 8, which Applicants have argiietl supra to not be 
unpatentable over Ayei-s under 35 U.S.C. §l02(b), Applicants maintain tliat claim 10 is likewise 
not unpatentable over Aycrs in view of Hiranandani under 35 U.S.C. §103(a). 

r jaiiwg?, 14. and 18 

Applicants respectfully contend that clabus 7, 14. and 1 8 arc not unpatentable over Aycrs 
and in view of Hiranandani. because Aycrs and in view of Hiranandani docs not teach or sugg^^sl 
each and cvei^ feature of claims 7, 14, and 1 8. For example. Aycrs and in view of Hiranandani 
does not teach or suggest the feature: "wherein said one or more branching nodes and said 
respective code branches are contained within llie callable procedure". 

'ITic Examiner alleges tliat Ayer's calloc routine ixjprcsenU the callable proccduie of 
claims 7,14.andl8. In Ayers, FIG. 2, the routines T. U. and V arc examples of such callcc 
routines. Applicants contend that Aycrs docs not disclose that the callcc routines satisfy the 
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preceding feature of claims 7, 14, and 18. 

I'or example, the branching node in Aycrs is Ihc caller roulinc which is not contained 
within the callec routine as required by claims 7, 14, and 18. Furthermore, the code branches in 
Aycrs arc branches from Lhc caller routine to the callee routine arc therefore not conlaiiied within 
the callec routine as required by claims 7. 14, and 1 8. See, e.g., code branches (1), (2), and (3) in 
Aycr.s, FIG. 2 from caller roulinc Z to callec routines T, U, and V, respectively. 

In addition, Ayers does not leach the feature: "considering each node in turn and, if the 
node being considered is a branching node and if the branching condition for that node by which 
the rcspecUvc control flow code directs program flow to tlic respective code branches is able to 
be rcprcscntal as a function only of formal parameters and global variables, identifying a new 
procedure for which the flow control graph comprises? all the nodes in the path from the first node 
of the procedure to the node being considered, the node being considered, and tlie whole of the 
portion oflhe conlit)! (low graph led to direclly or indirectly from the node being considered" 
(emphasis added). 

Tlic Examiner argues tliat the prccetling feature relating to "formal piuaracters" is 
disclosed by the rcfcicncc to "signature" in Akcrs. col. 5, line 21 . In response. Applicants 
contend that Aycrs does not disclose tliat Uic "signature" is a formal parameter. Tlic Examiner's 
cilalion has no relevance to "formal parameters" as used by a person of ordinary skill in the art of 
computer programming and as conventionally used in a large variety of computer software 
languages, 

Tlic Examiner argues that the preceding feature relating lo "global variables" is disclosed 
in Ayers, FIG. 2. In response. Applicants contend that FIG. 2 docs not disclose the existence of 
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global variables. The Hxamincr's citation has no relevance lo "global variables" as used by a 
person of ordinary skill in the art of computer programming and as conventionally used in a large 
variety of computer sollwarc languages. 

Applicants respect ftiUy note that the Examiner's citations in relation to become familiar 

with the meaning of "formal parameters" and "global variables" as is in the art of computer 

programming. 

Based on the preceding argimicnts. Applicants respectfully maintain that claims 7. U, 
and 1 8 are not unpatentable over Ayers and in view of Hiranandani, and that claims 7, 14, and 1 8 
are in condition for allowance. 
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TheBxamincrrcjeclcd claims4.uid 11 under 305 U.S.C. § 103(a) as allegedly being 
unpatonlnble over Aycrs, and in view of Seema Hiranandani, and further in view of Uma 
Mahadcvim (J.S. Patent No. 5.797.013 and referred to as Mnhadcvan hereinafter). 

Since claim 4 depends from claim 1, which AppUeants have argued supra to not he 
unpatentable over Ayers vinder 35 U.S.C. § 102(b). Applicants maintain that claim 4 is likewise 
not uapatenlable over Ayers in view of Iliranandani and further in view of Maliadcvan under 35 
U.S.C. § 103(a). 

Since claim 1 depends from claim 8, which Applicants have argued supra to not be 
unpatentable over Ayers under 35 U.S.C. § 1 02(b), Applicants maintain that elautt 1 1 i.s likewise 
not unpatcnt.a,lc over Ayers in view of Hiranandani and farther in view of Mahadevan under 35 
U.S.C. § 103(a). 
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CONCT.USTON 



Based on Ihc preceding arguments. Applicants respectfully believe that all pending 
and the entire application meet Uie acceptance criteria for allowance and therefore request 
favorable action. If the Exaniincr believes that anything furtl^er would be helpful to place 
application in belter condition for allowance. Applicants invites the Examiner to contact 
Applicants' rcpi-cscntativc at the telephone number listed below. The Director is hereby 
anthoiized to chaige and/or credit Deposit Account No. 09-0457. 





Registration No. 44,688 



Schmciser, Olson & Walls 
3 Lear Jet Lane, Suite 201 
Utham, New York 12 1 10 
(518) 220-1850 
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